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Q Now, did Mr. Price or Mr. Nourain ever indicate to

you that they in fact performed this comparison using this -

- this document that we've been looking at, Mr. Lehmkuhl's

memorandum?

A Well, as to Mr. Nourain, I only met Mr. Nourain

once, possibly twice before all this became a problem or

came to our attention. So I wouldn't have heard it from

him. He was doing what he was doing on the licenses and

reporting to Peter as Peter deemed necessary. I would from

time-to-time when we'd be talking about a contract or a

particular building at these Thursday meetings, when

somebody would say, well, we've got an installation or we've

got -- I would say do we have all of our licenses in place.

I'd either get back, yes, we have our licenses in place

like let's assume I'd be talking about Waterside Plaza.

I'd say installs 3/15. I might say do we have all

of our licenses in place. And they'd either say yes or no,

we're waiting because that would help me get a sense of is

this going to really happen in the middle of March. If we

have the licenses, it is going to happen. If we don't have

the licenses, it's not going to happen. So that's the way I

would measure it.

So on an individual basis, certainly everyone knew

this was the kind of a question that you would ask. You

know, I didn't say to Peter, you know, are you comparing
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occurred.

this was the first time he had seen this information and it

Q No, I understand.

A Okay.

I'm sorry. I meant to say when Mr.No, whenQ

Q Let me ask you, let's just take the first address

A You said when you got it.

A My assumption would be that he would -- assuming

Q Your assumption

identified on the installation progress report that we were

Q So -- and your expectation was is that when he got

A Well, I never had -- okay, I never got this list.

installations were on the list, et cetera; that they all

cross-matched. There had to be some pining out that

list and that it completely made sure that all of our

found a way to confirm to himself that this was a complete

was not merely reformatted, that he certainly would have

Price got this list.

tell somebody to do it?

would -- that he would in fact do the comparison or he would

a list like this, like this February 24th list, that he

would have to be doing this in some fashion.

doing it. But my assumption was, of course, this is -- he

this list to this list that you're getting because I didn't

know he was getting a list per se. I didn't know how he was
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looking at earlier, 55 West End Avenue.

A Right.

Q And that's identified as complete.

A Right.

Q Okay. That means -- that means it's finished;

everything's turned on; people are getting service. Right?

A Correct.

Q Okay. Now, at some point in the -- and I have the

page number here -- I thought I had it. On this application

identified as a pending application, when --

A How would I see this?

Q On -- if a person, if Mr. Price --

A Oh, Mr. Price, yes.

Q -- looking at this document saw, for example, 55

West End Avenue or 114 East Seventy-second Street. Those

are two complete projects identified as the subject of

pending applications. Would you not then expect them to

immediately take some action?

MR. SPITZER: Your Honor, I'm going to object.

This is purely hypothetical. I'm not sure where this takes

us in terms of Mr. Milstein's own state of mind or

knowledge.

JUDGE SIPPEL: Yes, I'm -- I'm going to sustain

that objection. I think that, you know, this Witness has

testified as to how he operates. He knows -- he's been very
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responsive I believe to the questions about how he thinks

that Mr. Price should have been operating. But, you know,

how much more can he do with these hypotheticals?

MR. BECKNER: I'm just asking him how Mr. Price

should have operated in the event that he discovered that

one of the -- that is he, Mr. Price, discovered that one of

these addresses that was in service was in fact not

licensed.

JUDGE SIPPEL: Well, I mean, he's -- it's admitted

in more places than one and certainly here on the stand

today that Mr. Price didn't do what was expected of him.

So, I mean, it's not as though you're trying to make a

determination out of this Witness that there's a conflict

there in terms of what this Witness thinks and Mr. Price

thinks. You certainly want to hear what Mr. Price thinks.

But, I mean, that's the long -- I mean, I don't

know where else you're going to go with this line of

questioning with this Witness. He didn't get the document.

He assumed Mr. Price was doing the job right. He told you

how he agrees with you that your way of doing the job would

be the right way of doing the job. And Mr. Price obviously

didn't do it that way.

So, you know, what more -- what we want to know is

how much -- when did he know; when did the company know that

it was doing these unauthorized transactions with the
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Commission or that they were -- I'm sorry, not with the

Commission, but that they were -- they were prematurely

activating the paths. That's what we want to know. I'll

sustain the objection.

MR. BECKNER: All right.

BY MR. BECKNER:

Q I'd like you to look at one other document, Mr.

Milstein, if I may. I'll ask you to turn to Tab 34 in the

fat notebook. That's the very last one.

A Yes.

Q Now, do you recall having seen that document

before today?

A No, I don't.

Q Do you know whether or not your brother, Edward,

might have received a copy of that document?

A No, I don't.

Q It's not something you and he ever discussed?

A No, it's not.

Q Did Edward Milstein have a role in the management

of Liberty Cable?

A Yes, he did.

Q Okay. Did he have any particular involvement in

the effort to ascertain what the status of Liberty's

licenses was in April?

A No, he didn't.
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MR. BECKNER: Okay. All right. I'll pass the

568

2 Witness to my colleague on my right, Mr. Holt.

3 MR. HOLT: Your Honor, would this be a good time

4 to break for lunch?

5

6

7

8

9

10 Q

JUDGE SIPPEL: No.

MR. HOLT: No?

JUDGE SIPPEL: 12:15 would be a good time.

MR. HOLT: Oh, I'm sorry. All right.

BY MR. HOLT:

Good morning, Mr. Milstein. My name is

11 Christopher Holt. I'm counsel for Cablevision of New York

12 City, Phase I. And I don't believe we've had an opportunity

13 to meet.

14

15

A

Q

Good morning.

I'm going to ask you a series of questions. If

16 for any reason you don't understand any, please state so and

17 I'll rephrase the question. I'd like to focus on the period

18 during which you first learned of what you called a

19 potential problem with unauthorized operations. I'd like to

20 if I can, for purposes of my examination, refer to that as

21 phase I of the overall investigation; phase II being the

22 internal audit that was conducted after you learned of the

23 potential problem. Is that acceptable to you?

24 MR. SPITZER: Your Honor, it's unclear to me how

25 these two time periods fit together. And so I'm going to
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confusing.

were two teams.

object just to the -- the shorthand on this. It's

to bottom of what really had been going on, the extent of

go right ahead.

BY MR. HOLT:

MR. HOLT: Okay.

JUDGE SIPPEL:

Constantine formed to do a complete investigation from top

Ultimately, the important team was the team that Lloyd

this first team that was responding to those claims. Okay.

A There's two -- when I say there was a team, there

Q Mr. Milstein, earlier you talked about an

A At least two teams. Maybe there were more than

Q Okay.

JUDGE SIPPEL: Well, I'll -- I'll -- just -- I'll

of boot-strapping of claims. So there was a team -- well,

being made including ones that related to each other; a kind

the granting of our licenses. There were a number of claims

asserting sufficient claims, whatever they were, to delay

two teams. In '95 and maybe in '94, Time Warner was

operations, correct?

investigation that was conducted by a team of people from

Liberty concerning the possibility of unauthorized

of the question. But

sustain the objection in the sense of requiring a rephrasing
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it, who was at fault, what to do about it, et cetera, et

cetera. So I don't know which team you're referring to.

Q Let's talk about the first team --

A Okay.

Q -- team one.

A All right.

Q Do you recall approximately when Time Warner1s

petition was filed that gave rise to the creation of this

team?

A No, I don't. As I said, it could have been some

time in '94 or '95.

Q Do you have a general recollection that it as in

late '94?

A No, I don't.

Q What causes you to believe that it may have been

in '94?

A Well, I know that for some months before April l

they had been objecting. So if you take some months, it

puts you back there. But I don't have any, you know 1

calendar association with all of this.

Q Okay. Now, who was it that assembled this team l

team one?

A Peter Price would have assembled it.

Q And was that after conferring with you?

A No.
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Q Did he confer with you about the creation of the

team at all?

A No. He informed me that he was creating the team.

Q So you were advised that he was creating the team?

A Sure.

Q Do you recall approximately when you were advised

at that time?

A Well, to call it a team is really a little bit of

an overstatement. In my mind, there were a number of people

involved. And Peter was coordinating the response from the

appropriate regulatory counsel whoever they were.

Q So -- okay, my question was do you recall when

Peter advised you --

A No.

Q -- that he was creating this team.

A No.

Q You have no general recollection?

A No.

Q Do you recall how he advised you he was putting

this team together?

A I'm sure he told me. It's not a question of

really "putting together the team." That may be an

overstatement. He coordinated the responsive or regulatory

counsel to the complaints being made by Time Warner at the

time. Cablevision may have made complaints at the time, but
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I'm not aware of that.

made by Time Warner, correct?

A Yes.

correct?

his office was next door to mine.

Q He advised you, though, that he was putting

I'm not sure what the phrase, "this effort", means to him.

MR. SPITZER: Your Honor, I'm going to object.

A No, that's not --

A Well, he was coordinating the responses would be a

Q Did he keep you apprised of the progress of the

That's just confusing.

Q And how often would you and he confer about that?

A Oh, he -- I was apprised of it whenever anything

Q During the course of this effort, Mr. Price

or not Liberty was operating unauthorized facilities,

advised you that he was investigating the issue of whether

if there were any.

of the proposed responses done by our lawyers. And so, you

know, I would look at them myself and give them my thoughts

what's going on. Additionally, you know, I would get copies

happened. But it was

So he could walk into my office at any time and say here's

team as he was coordinating the responses?

fair comment.

together a team to investigate the allegations that were
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JUDGE SIPPEL: Do you understand the question?

THE WITNESS: Well, the question's a little -- the

-- what you're trying --

JUDGE SIPPEL: Rephrase the question.

MR. HOLT: Yes.

BY MR. HOLT:

Q Mr. Price was leading an effort to prepare

responses to allegations that had been raised by Time

Warner, correct?

A He was coordinating the response of our regulatory

counsel to opposition from Time Warner about our licenses

and STAs.

Q During the course of that process, that effort --

do you understand what I mean?

A Yes, I understand that.

Q -- did Mr. Price advise that one of the things

that he or others that he was working with were going to do

was to investigate whether or not Liberty was properly

licensed for all the OFS facilities that it was operating?

A No, he didn't. He didn't advise me prospectively

which is the nature of your question. What he did is in

some way inform me. Whether he spoke to my brother and my

brother told me or whether he spoke to me directly or

whether a lawyer called me up, somehow I became aware that

there was a further problem involving licensing of paths.
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He did not inform me that he intended to look into this

issue of paths. I think that was your question.

Q Okay. He -- you were advised that there was a

further problem.

A There might be a further problem, yes.

Q There might be -- there might be a further

problem.

A Right.

Q Did Mr. Price advise you that as a result of these

concerns, the possibility that there might be a further

problem, that he was going to look into the matter further?

A No, I took the ball away from him as soon as he

advised me that there might be a real problem of a different

nature.

Q Okay. Well, I -- I want to make sure that I

correctly understand you when you say there might be a real

problem.

A Right.

Q I want to go back to the genesis of this and ask

you whether Mr. Price during the coordination process -- the

coordination effort, whether Mr. Price advised you at any

time that there might be a concern about unauthorized

operations whether or not you thought it was a real problem

or not?

A No, he didn't.
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Q So during -- during the period of time during

which he was periodically meeting with you to advise of the

steps he was taking to coordinate this effort, he never

advised you that an effort was underway to look into whether

or not Liberty was properly licensed.

A No, he didn't. It's possible that I said to him,

by the way, make sure that everything else is in order. Get

on this hardwire. Maybe I said to him make sure everything

is in order. You know, I don't have any recollection of

instructing him that way and I have no recollection of him

saying to me that he intended to do that. But, certainly,

that could have happened either way.

Q Now let's focus on the time when you were advised

that there might be a real problem. That's the phrase you

used earlier.

A To the end of April '95, right. That's where we -

Q April '95.

A That's where we dated it, right.

Q Okay. And your testimony earlier was it could

have been Peter Price; it could have been Mr. Constantine;

it could have been a combination of the two, correct?

A Right.

Q You have no specific recollection of -- about it?

A Right.
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Q Did you consider that event to be significant as

far as the company's continued health and operation?

A Yes, very significant.

Q Do you recall that you were advised of that fact

in your office?

A Yes, I was sitting in my office when I got this

news.

Q What specifically were you told when you received

this news?

A That we may have a problem with operating

beaming signal without the proper licenses.

Q Did the person that told you and advise you of

that fact give you any background information?

A No.

Q That was all -- that was all that was

communicated?

A That's right. Well, in our business, that's a

sufficient communication. That -- that tells you there's a

problem. You hear you're transmitting signal and you don't

have license, you now know that there's a big problem.

Q Weren't you curious to know how that problem could

have arisen?

A Well, of course I was curious to know how it was

arisen. And the next thing I did is I took immediate steps

to look into it and have a third party -- in other words,
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the things that -- the thing that I did immediately is I

took an outsider who has no axe to grind and is not covering

his own actions and I said you find everything and let me

know what's going on because if we're over the line to this

degree and we've done something wrong that you can't defend,

I have to know why, how, who and everything about it. To

rely on the same people who did it wrong would be

ridiculous. Why would I rely on them? So I brought in an

outsider to do it.

Q When you say to this degree, what do you mean?

A In other words, if you -- if you are out of

compliance, you are beaming signal without a license, that's

like driving a car without a license. You're not allowed to

do it. You can't do it.

Q So upon receiving this information, you didn't

inquire of the person that advised you of this fact about

the facts and circumstances. You just immediately contacted

Mr. Constantine.

A Right, right.

Q How did you expect that you were going to advise

Mr. Constantine of the potential problem if you didn/t have

the details about it?

A No, he came right over. And I said here's what I

know; go work with Peter; go find out everything and report

back to me.
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Q And he reported back to you within a number of

days?

A Yes. That it appeared to him that there was a

real problem; that it wasn't just a case of us having

misfiled the proper certificates for the licenses and, you

know. So when they went through this matching process to

some degree on a first pass basis, they found that -- the

kind of problems that Mr. Beckner mentioned; that if had

they been compared, they said, hey, this is the problem; you

know, we activated this building in January; the license has

not been granted and the STA has not been granted. He

discovered that in a number of cases in a few days.

And he was satisfied that it wasn't a -- it's not

that it was a clerical error. It's not that some other law

firm had done it. He touched enough bases to find it out.

But keep in mind, this is all done by what I call a process

of elimination. The person who was on the line that should

have been doing it was Behrooz. Now, Behrooz didn't show up

and say, hey, you know, I didn't file a dozen licenses but

I'm operating them. That's not what happened.

Behrooz was under the impression he had done what

he should do, at least was some degree under that

impression, and never reported anything different than that

to Peter. So Peter had no idea of it. So we had to go find

out. We had to seek out, well, okay, where are the things.
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We had to go through this process that Mr. Beckner alluded

to of matching up the buildings that had been installed

against the licenses and the inventory. That had to be

done. The initial pass that Lloyd made revealed that there

were deficiencies.

Q Do you recall how many deficiencies?

A No, I don't.

Q You have no general recollection?

A No, I don't.

Q How was the initial pass made? What process was -

A I don't know.

Q You don't have any understanding --

A No. Lloyd did whatever he thought was appropriate

to find it out.

Q And you never inquired how it was done?

A No. Well, he spoke to every lawyer. He looked at

every list. He did -- he -- I mean, I -- I didn't instruct

him what to do. He did what he thought was appropriate.

Q Did you receive any sort of written report

concerning that initial path?

MR. SPITZER: Your Honor, I'm going to object just

because I think we've agreed that the issue of the internal

report is not within the scope of this hearing.

JUDGE SIPPEL: Yes, that's correct. We know that
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there was an internal audit report. But we don't even know

that he received it. That's a known, but we don't have to

go into that.

MR. BEGLEITER: Your Honor, if Mr. Holt is asking

about the -- okay.

MR. HOLT: I'm confused, Your Honor, because I had

understood the internal audit report was page 2 of the

investigation, something that was done down the road, but

that during phase I, they made an initial pass to find out

whether there was a real problem.

BY MR. HOLT:

Q Are you saying that there was -- there are not two

separate investigations?

MR. SPITZER: No, no. Your Honor, the question,

quite frankly, was ambiguous. And--

JUDGE SIPPEL: All right. Well, I sustain the

objection. Why don't you ask the question that way then.

MR. HOLT: Thank you.

BY MR. HOLT:

Q Without questioning you about the internal audit

which I understand is -- the document was created later,

when Mr. Constantine got back to you after making his

initial investigation, did he provide you with any sort of

written memo or other report indicating what he found?

A Not to my recollection, no. He just gave me an
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oral report the sum and substance of which was there is a

real problem here.

Q Are you -- and that to your knowledge -- the

information that was conveyed to you was never memorialized

in writing?

A That's correct.

Q Did you take notes of what he advised you?

A No. r don't take notes.

Q Have you - - during the course of this proceeding,

have you had occasion to review your files to determine

whether or not Mr. Constantine or anyone else at his law

firm provided you with any sort of memo or letter or other

written correspondence providing you with the results of the

initial review to determine whether or not Liberty was

engaged in unauthorized operations?

A No, I haven't.

Q You've conducted no search of your files to

ascertain whether or not you received a memo on the subject?

A No, r haven't.

Q Have you made your files available to anyone else

for the purpose of determining whether or not such a

memorandum exists?

A I don't know for what purpose they reviewed my

files. My files have been made completely available. And r

don't know the purposes for which they were searched, but
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after that?

So

A if it existed.

A That's correct. I do not know.

Mr. Constantine had formerly been with the New

get all the results of what, when and how. I want to share

And I said address this as though, you know, a

third party group; go after; find out everything. I want to

Q So you don't know whether that document

Q You've never reviewed any such list?

A No, I didn't.

A No, I haven't.

Q Do you know whether

A I authorized him to make a full and complete

Q Did you have occasion to review a list of

Q So upon receiving this information from Mr.

Abrams.

do this

York State attorney general's office as a deputy to Bob

inquiry into the matter; make a complete investigation; to

Constantine, you then immediately -- what steps did you take

privilege in this proceeding?

documents for which Liberty was asserting attorney-client

have been covered by attorney-client privilege in any event.

that could have been something they were searched for. I

really don't know. I assume a document such as that would
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all these results with the FCC. I stated at the time, and

it's always been my philosophy, that the best policy is to

share everything with your regulator. And you have to take

your lumps, whatever they are. But you can't, you know,

avoid the reality. The reality is there and the best course

is to share it immediately.

Q And--

A So once -- so we had to determine exactly what the

facts were. And once those were known, they were shared

with our regulator.

Q Okay. But by that time -- by the time you gave

him those instructions, you had been advised by Mr.

Constantine that Liberty was operating a number of paths

without FCC authorization, correct?

A That's a little stronger than I'd say he put it.

He said that as far as he can tell, we probably are

operating paths. I still held onto a shred of hope that

somehow he might find some other sheet of paper somewhere

that would show we were in compliance. But it looked to him

as though there was a problem.

Q And why is it that you felt it was important to

provide that information to the FCC?

A Well, they're a real party-in-interest here. This

is their spectrum that we're using. And they have to know

how we're using it.
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Q So--

A We're using it at their pleasure. If they don't

like what we're doing with it, then they won't let us use

it. So we have to, you know, deal with them and keep them

abreast of what we're finding out.

Q Did you feel that there was an obligation to

provide the Commission with all facts relevant to your

operation of unauthorized facilities to ensure that they

were fully informed?

A Yes, we did that.

Q And I take it then that if you had failed to

advise the Commission -- if Liberty had failed to advise the

Commission of the fact that it was operating OFS facilities

without authorization, you would have believed that to be a

material omission

A Yes.

Q a fact -- or the FCC should have been apprised

of. Is that correct?

MR. SPITZER: Objection, Your Honor. Is there

implicit in the question at a point in time when Mr.

Milstein had been convinced of that fact. The time frame of

this is unclear.

MR. HOLT: The question -- the Witness -- if the

witness understands the question, I think he can answer,

Your Honor.
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is?

BY MR. HOLT:

THE WITNESS: Oh, I understand the thrust of the

MR. SPITZER: Your Honor, I'm not sure the Witness

the objection

on a specific

JUDGE SIPPEL: Well, I think that

license applications. And you're asking, well, when was it

-- in other words, every day this company was putting in

Q Do you feel that it would have been material to

that there was a problem over here -- that's basically what

question. The question basically is a little out of sync

with the way facts developed. We were not focused at all on

JUDGE SIPPEL: Well, I know but he's -- he's very

incumbent upon us to disclose in those license applications

trained lawyer. We might be able to get somewhere with

that. Try it again. Do you understand what the question

cognizant of what the FCC requires. And he's a Harvard-

legal conclusion.

is in a position to determine materiality. It seems to be a

paths were in operation without an FCC license?

the FCC's consideration of Liberty's requests for

authorization to operate the OFS paths to know that those

frames if you want.

time frame. And I'll -- just sharpen it up a little bit to

get him -- I mean, you ask him about two or three time

is that it's not focused on a time frame
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you're asking -- the problem over here being the operation

without appropriate licenses or STAs of certain paths.

The way we sorted that issue out internally was to

take a period -- what we didn't want to have is go to the

FCC today and say there's three paths and tomorrow and say

there's two more paths and then there's five paths. So we

took a reasonable period of time which in my mind was about

two weeks so that we would get a full picture to go to our

regulator with and say this is what we've done wrong.

During that period, we didn't interfere with

whatever the day-to-day things that were going on in

licensing. It frankly didn't occur to us to do anything

part of the reason being that we weren't even sure that we

weren't going to open up a drawer the next morning and find

out that we had these licenses. So until we had it

established that in fact we were doing it wrong and at least

some basis for knowing the extent of what we had been doing

wrong, there was no basis for introducing that into the

other day-to-day operations of the business.

I think that's the issue that you're trying to get

at. And that's the way we viewed it. In other words, until

we knew for sure we had done something wrong and what it was

that we did that was wrong, there was nothing to disclose.

And that took a couple of weeks for us to figure out exactly

what that was and to be sure that we had done it wrong.
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MR. HOLT: I don't think there's a question

to be your testimony.

JUDGE SIPPEL: All right. Well, what I want to

hey, everything's okay. I mean, where were the first

at leastMR. HOLT: Yes, I -- I satisfied that

problem is whether or not you had the licenses, whether or

So if that's the way it is, I'll -- you know, that's going

not at some two, three, four, five days down the road you're

JUDGE SIPPEL: Well, it's -- I -- you know, I can

times -- that you didn't know whether or not after you

initially found out about there being a problem, and the

But you're saying -- you've said this two or three

going to find something in a drawer that's going to say,

examination. But I still -- I'm having a hard time

understanding. And you're saying that that's the way it is.

know is I want to -- and you're going to finish your

at this juncture that the record is clear.

this line. He's given you a lot of opportunity to do that.

that's -- do you want to -- I mean, you can follow up along

your questions. Did -- is that response -- do you feel that

know, you're going to have to follow up a little faster with

being offered as -- up as self-interest. But he's -- you

distinguish between what's hard fact and what's, you know,

Witness' response.

pending to that, Your Honor. I would move to strike the
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